
P.O. Box 1749 
Halifax, Nova Scotia 
B3J 3A5 Canada    

Item No.  13.1.3 
Harbour East – Marine Drive Community Council 

February 2, 2017 

TO: Chair and Members of Harbour East – Marine Drive Community Council 

ORIGINAL SIGNED 
SUBMITTED BY: 

Bob Bjerke, Chief Planner and Director, Planning and Development   

DATE: January 9, 2017 

SUBJECT: Case 20787: Discharge Agreement for 385 Caldwell Road, Cole Harbour 

ORIGIN 

Application by Gladys Simmons to discharge the existing development agreement applicable to 385 
Caldwell Road, Cole Harbour. 

LEGISLATIVE AUTHORITY 

Refer to Attachment C. 

RECOMMENDATION 

It is recommended that Harbour East – Marine Drive Community Council: 

1. Approve, by resolution, the proposed Discharge Agreement, which shall be substantially of the
same form as set out in Attachment A of this report; and

2. Require the Discharge Agreement be signed by the property owner within 120 days, or any
extension thereof granted by Council on request of the property owner, from the date of final
approval by Council and any other bodies as necessary, including applicable appeal periods,
whichever is later; otherwise this approval will be void and obligations arising hereunder shall be at
an end.
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BACKGROUND 
 
Gladys Simmons is applying to discharge the existing development agreement applicable to 385 Caldwell 
Road, Cole Harbour. 
 

Location 385 Caldwell Road, Cole Harbour (PID 40714800) 
Regional Plan Designation Urban Settlement (US) 
Community Plan Area Cole Harbour /Westphal Plan Area  
Community Plan 
Designation (Map 1) 

Urban Residential (UR) under the Cole Harbour / Westphal Municipal 
Planning Strategy (Map 1) 

Zoning (Map 2) Community Facility (P-2) Zone under the Cole Harbour / Westphal 
Land Use By-law (Map 2) 

Size of Site 2,794 square metres (30,073 square feet) 
Street Frontage Approximately 46 metres (151 feet) on Caldwell Road 
Current Land Use(s) A one storey building previously used as a church with a residential 

apartment unit (the apartment unit is permitted by the existing 
agreement). 

Surrounding Use(s) • An area predominantly comprised of R-1 zoned single unit 
dwellings 

• To the north on Caldwell Road is a Tim Horton’s restaurant and 
two convenience stores under the C-1 Zone 

 
Proposal Details  
The applicant has requested to discharge the existing development agreement which was approved by 
Harbour East Marine Drive Community Council on March 7, 2013 (Planning Case 17673 – Attachment D).  
The development agreement permits the establishment of a health products store on the property, and 
within a single residential apartment unit. The owner did not establish the health products store, and the 
approved agreement expired two years after the date of registration on May 13, 2015.  The applicant no 
longer intends to establish a health products store on the site, and is therefore requesting that Community 
Council consider discharging the agreement.   
 
Discharge of Development Agreements 
The Halifax Regional Municipality Charter provides Council with a mechanism to discharge development 
agreements. Part VIII, Clause 244, identifies that Council may discharge a development agreement, in 
whole or in part, in accordance with the terms of the agreement or with the concurrence of the property 
owner(s). The Charter does not require a public hearing for the discharge of an agreement or a portion 
thereof. A development agreement can be discharged by resolution of Community Council as per section 
31 of the Halifax Regional Municipality Charter. 
 
 
COMMUNITY ENGAGEMENT 
 
The community engagement process is consistent with the intent of the HRM Community Engagement 
Strategy. A public information meeting or a public hearing is not required, nor is it the practice to hold such 
meetings for the discharge of a development agreement. The decision to discharge a development 
agreement is made by resolution of Community Council. 
 
The proposed discharge will have no impact on local residents, property owners or other stakeholders as 
the existing underlying zoning will apply to the existing building and land. 
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DISCUSSION 
 
The development agreement required that the development commence within six months from the 
registration of the agreement at the Registry of Deeds, or the agreement ‘shall have no further force or 
effect’.  Section 6.5 of the agreement also provides provisions for discharging the agreement: 

 
6.5.1  If the Developer fails to complete the development after 2 years from the date of 

registration of this Agreement at the Registry of Deeds or Land Registration Office 
Council may review this Agreement, in whole or in part, and may: 

 
(a) retain the Agreement in its present form; 
(b) negotiate a new Agreement; or 
(c) discharge this Agreement.” 
 

As the agreement no longer has effect a discharge of the agreement will allow the property to be fully 
regulated under the underlying P-2 zoning of the Cole Harbour/Westphal Land Use By-law (Attachment B). 
 
Non-Conforming Residential Use 
The P-2 Zone only permits a single residential unit in conjunction with a denominational use or a daycare. 
The apartment use was originally permitted in 1989 in conjunction with the previous church use, and 
preceded the effective date of the land use by-law. The development agreement also allowed for the 
continuation of the residential use, and the discharge of the agreement will cause the residential use to be 
classified as non-conforming.   
 
Non-conforming uses in the Cole Harbour / Westphal plan area are regulated according to Section 4.9, and 
Appendix A, of the Land Use By-law. Under these requirements, the non-conforming use may continue, 
however it could not be expanded or discontinued for more than six months. 
 
Conclusion 
The proposed discharge would enable the subject property to be developed in accordance with the 
provisions of the existing underlying P-2 Zone. Therefore, staff recommends that Community Council 
discharge the existing development agreement through the Discharging Agreement contained in 
Attachment A. 
 
 
FINANCIAL IMPLICATIONS 
 
There are no budget implications. The applicant will be responsible for all costs, expenses, liabilities and 
obligations imposed under or incurred in order to satisfy the terms of this proposed development agreement. 
The administration of the proposed development agreement can be carried out within the approved 
2016/2017 budget and with existing resources. 
 
 
RISK CONSIDERATION 
 
There are no significant risks associated with the recommendations contained within this report.  This 
application may be considered under existing MPS policies.  Community Council has the discretion to make 
decisions that are consistent with the MPS, and such decisions may be appealed to the N.S. Utility and 
Review Board.  Information concerning risks and other implications of adopting the proposed discharging 
development agreement are contained within the Discussion section of this report. 
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ENVIRONMENTAL IMPLICATIONS 
 
No environmental implications are identified.  
 
 
ALTERNATIVES 
 
1. Harbour East – Marine Drive Community Council may choose to refuse to discharge the existing 

development agreement and therefore, development on the property would remain subject to the 
conditions of the development agreement. A decision of Council to refuse to discharge a development 
agreement is appealable to the N.S. Utility & Review Board as per Section 262 of the HRM Charter. 

 
 
ATTACHMENTS 
 
Map 1: Generalized Future Land Use 
Map 2: Zoning and Location 
 
Attachment A: Discharging Agreement 
Attachment B: P-2 Zone Requirements 
Attachment C: Legislative Authority 
Attachment D: Development Agreement - Case 17673 
 
___________________________________________________________________________ 
 
A copy of this report can be obtained online at http://www.halifax.ca/commcoun/index.php then choose the 
appropriate Community Council and meeting date, or by contacting the Office of the Municipal Clerk at 902.490.4210, 
or Fax 902.490.4208. 
 
Report Prepared by: Maggie Holm, Principal Planner, 902.293.9496      
 
 
    
                              ORIGINAL SIGNED                                              
Report Approved by:        

Kelly Denty, Manager, Current Planning, 902.490.4800   
___________________________________________________________________________ 
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ATTACHMENT A  

DISCHARGING AGREEMENT 
 

 
THIS DISCHARGING AGREEMENT made this       day of [Insert Month], 20__, 
 
BETWEEN: 

[INSERT INDIVIDUAL’S NAME],  
an individual, in the Halifax Regional Municipality 
in the Province of Nova Scotia  
(hereinafter called the "Developer")  
 

OF THE FIRST PART         
 

- and - 
 

HALIFAX REGIONAL MUNICIPALITY, 
  a municipal body corporate, in the Province of Nova Scotia 
  (hereinafter called the "Municipality") 

 
OF THE SECOND PART 

 
 

WHEREAS the Developers are the registered owners of certain lands located at 385 Caldwell 
Road, Cole Harbour and which said lands are more particularly described in Schedule A hereto 
(hereinafter called the "Lands"); 

 
AND WHEREAS on March 7, 2013 the Harbour East – Marine Drive Community Council 

approved an application to enter into a development agreement to allow for a health products store on 
the Lands pursuant to Policies UR-18 and IM-11 of the Cole Harbour / Westphal Municipal Planning 
Strategy and referenced as Municipal Case Number 17673, and which said development agreement 
was registered on May 13, 2013 at the Registry of Deeds in Halifax as Document Number 102996478 
(hereinafter called the “Existing Agreement”); 

 
AND WHEREAS two years after the date of registration on May 13, 2015, an Occupancy Permit 

had not been issued to the Developer for the proposed health products store use as per Sections 6.4 
and 6.5 of the Existing Agreement; 

 
AND WHEREAS the Developer has requested that the Existing Agreement be discharged from 

the Lands; 
 

AND WHEREAS, pursuant to the procedures and requirements contained in the Halifax 
Regional Municipality Charter, the Harbour East – Marine Drive Community Council of the Municipality 
approved this request by resolution at a meeting held on [INSERT DATE] referenced as Municipal Case 
Number 20787; 
 

THEREFORE in consideration of the benefits accrued to each party from the covenants herein 
contained, the parties agree as follows: 
 

1. The Existing Agreement is hereby discharged as it applies to the Lands and shall no 
longer have any force or effect. 

 
2. Any future development of the Lands shall conform with all applicable provisions and 

requirements of the Cole Harbour / Westphal Land Use By-law, as amended from time 
to time. 



 
 
 
IN WITNESS WHEREAS the said parties to these presents have hereunto set their hands and affixed 
their seals the day and year first above written. 
 
 
 
SIGNED, SEALED AND DELIVERED in the 
presence of: 
 
 
 
_____________________________________ 
Witness 
 
 
 
 
 
 
 
SIGNED, DELIVERED AND ATTESTED to by 
the proper signing officers of Halifax Regional 
Municipality, duly authorized in that behalf, in the 
presence of: 
 
 
 
_____________________________________ 
Witness 
 
 
_____________________________________ 
Witness 

 
 

 
INSERT REGISTERED OWNER NAME 

 
 
 
 
Per:________________________________ 

 
INSERT REGISTERED OWNER NAME 

 
 
 

 
 
 

HALIFAX REGIONAL MUNICIPALITY 
 
 
 
 
 
 
Per:________________________________ 
       MAYOR 
 
 
Per:________________________________ 
      MUNICIPAL CLERK 

 



Attachment B 
P-2 Zone Requirements (Cole Harbour / Westphal LUB) 

 
PART 21: P-2 (COMMUNITY FACILITY) ZONE  
 
21.1  P-2 USES PERMITTED  
 

No development permit shall be issued in any P-2 (Community Facility) Zone except for the 
following:  
 
Institutional Uses  
Educational institutions and uses;  
Denominational institutions and uses;  
Day care facilities;  
A single dwelling unit in conjunction with a denominational institution or day care facility;  
Fire and police stations;  
Government offices and public works;  
Hospitals and medical clinics;  
Public libraries, museums and galleries;  
Community centres and halls;  
Recreation uses;  
Funeral establishments in conjunction with a cemetery (CHWEPCBCC-Aug 19/96;E-Sep 
15/96)  
Existing residential care facilities (RC-Jul 5/11;E-Oct 8/11)  
 
Open Space Uses  
Public and private parks and playgrounds;  
Cemeteries;  
Historic sites and monuments.  

 
21.2  P-2 ZONE REQUIREMENTS: INSTITUTIONAL USES  

 
In any P-2 Zone, where uses are permitted as Institutional Uses, no development permit shall be 
issued except in conformity with the following:  
 
Minimum Lot Area:    central services - 10,000 square feet (929.0 m2)  

on-site services - 20,000 square feet (1858.1 m2)  
Minimum Frontage:    100 feet (30.5 m)  
Minimum Front or Flankage Yard  30 feet (9.1 m)  
Minimum Rear or Side Yard   1/2 the height of the main building  
Maximum Lot Coverage   50 percent  

 
21.2A OTHER REQUIREMENTS: FUNERAL ESTABLISHMENTS AND CEMETERIES 

(CHWEPCBCC-Aug 19/96;E-Sep 15/96)  
 

Where funeral establishments and cemeteries are permitted in any P-2 Zone, the following 
shall apply:  
 
a) The funeral establishments shall be located on the same lot as a cemetery, and the 

gross floor area of the building shall not exceed ten (10) percent of the lot area;  

b) Vehicle access to any property which is to contain a funeral establishment shall be 
from a designated collector or arterial street only;  



c) Any building used for the purposes of a funeral establishment or cemetery 
maintenance (including an equipment or storage area) shall be located a minimum of 
fifty (50) feet from any abutting residentially zoned property;  

d) Where a funeral establishment or a parking lot (inclusive of driveways and driving 
aisles) for a funeral establishment is to be located on a lot which is adjacent to 
property which is zoned for residential use, a landscaped yard of at least thirty (30) 
feet in width shall be provided, except where an opaque fence of at least six (6) feet in 
height is provided along the common property boundary the landscaped yard may be 
reduced to fifteen (15) feet. For the purposes of this section, landscaping shall consist 
of either the retention of existing tree cover, or the planting of a mix of nursery-stock 
trees and shrubs.  

 
21.3  P-2 ZONE REQUIREMENTS: OPEN SPACE USES  
 

In any P-2 Zone, where uses are permitted as Open Space Uses, no development permit shall be 
issued except in conformity with the provisions of Part 20. 

 
21.4  EXISTING RESIDENTIAL CARE FACILITIES (RC-Jul 5/11;E-Oct 8/11)  
 

Additions which create no extra beds shall be permitted for existing residential care 
facilities located on Circassion Drive and Chameau Crescent, subject to the requirements 
of the P-2 Zone. 



Attachment C – Legislative Authority 
 

 
The Community Council Administrative Order, subsection 3 (1) “Subject to subsection (3) of this section, 
sections 29, 30 and 31 of the Halifax Regional Municipality Charter apply to each Community Council.” 
 
Halifax Regional Municipality Charter (“HRM Charter”),  

 
Development agreements by community councils 
31 (1) This Section applies to a community council if the Council so provides in the policy establishing the 
community council. 
(2) Where a municipal planning strategy of the Municipality provides for development by agreement, the 
community council stands in the place and stead of the Council and Part VIII applies with all necessary 
changes. 
(3) A development agreement, or amendment to a development agreement, entered into by a community 
council must be signed by the Mayor and the Clerk on behalf of the Municipality. 
(4) Where a development agreement entered into by a community council purports to commit the 
Municipality to an expenditure, the commitment has no force or effect until approved by the Council. 2008, 
c. 39, s. 31. 
 
HRM Charter, Part VIII, Planning and Development, including: 
 
Development agreements 
240 (1) The Council may consider development by development agreement where a municipal planning 
strategy identifies 
(a) the developments that are subject to a development agreement; 
(b) the area or areas where the developments may be located; and 
(c) the matters that the Council must consider prior to the approval of a development agreement. 
 
(2) The land-use by-law must identify the developments to be considered by development agreement. 
2008, c. 39, s. 240. 
 
Content of development agreements 
242 (1) A development agreement may contain terms with respect to  
(a) matters that a land-use by-law may contain; 
(b) hours of operation; 
(c) maintenance of the development; 
(d) easements for the construction, maintenance or improvement of watercourses, ditches, land drainage 
works, stormwater systems, wastewater facilities, water systems and other utilities; 
(e) grading or alteration in elevation or contour of the land and provision for the disposal of storm and 
surface water; 
(f) the construction, in whole or in part, of a stormwater system, wastewater facilities and water system; 
(g) the subdivision of land; 
(h) security or performance bonding. 
 
(2) A development agreement may include plans or maps. 

(3) A development agreement may 

(a) identify matters that are not substantive or, alternatively, identify matters that are substantive; 
(b) identify whether the variance provisions are to apply to the development agreement; 
(c) provide for the time when and conditions under which the development agreement may be discharged 
with or without the concurrence of the property owner; 
(d) provide that upon the completion of the development or phases of the development, the development 
agreement, or portions of it, may be discharged by the Council; 
(e) provide that, where the development does not commence or is not completed within the time specified 
in the development agreement, the development agreement or portions of it may be discharged by the 
Council without the concurrence of the property owner. 2008, c. 39, s. 242. 
 



Attachment C – Legislative Authority 
 

Requirements for effective development agreement 
243 (1) A development agreement must not be entered into until  
(a) the appeal period has elapsed and no appeal has been commenced; or 
(b) all appeals have been abandoned or disposed of or the development agreement has been affirmed by 
the Board. 
 
(2) The Council may stipulate that a development agreement must be signed by the property owner within 
a specified period of time. 
 
(3) A development agreement does not come into effect until  
(a) the appeal period has elapsed and no appeal has been commenced or all appeals have been 
abandoned or disposed of or the development agreement has been affirmed by the Board; 
(b) the development agreement is signed by the property owner, within the specified period of time, if any, 
and the Municipality; and 
(c) the development agreement is filed by the Municipality in the registry. 
 
(4) The Clerk shall file every development agreement, amendment to a development agreement and 
discharge of a development agreement in the registry. 2008, c. 39, s. 243. 
 
Discharge of development agreement 
244 (1) A development agreement is in effect until discharged by the Council. 
(2) The Council may discharge a development agreement, in whole or in part, in accordance with the 
terms of the agreement or with the concurrence of the property owner. 
 
(3) After a development agreement is discharged, the land is subject to the land-use by-law. 2008, c. 39, s. 
244. 
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' V 
Form24 

Purpose: to change the registered interest, benefds or burdens 

(Instrument code: 450) 
(If change(s) requested relate(s) to one or more of the following and no other interests are being added or 
removed on this form: manner of tenure, description of manner of tenure, non-resident status, parcel 
access or NSF LB occupant. Note: This form cannot be used to correct an error in a parcel register). 

(Instrument co<k: 451) 
(Change to existing servient or dominant tenement PJD number in a parcel register as a result of 
subdivision or consolidation. Note: This form cannot be used to correct an error in a parcel register) 

Registration district: Halifax County 

Submitter's user number: 500000751 

Submitter's name: Lester R. Pyne 

In the matter of Parcel Identification Number (PIO) 

1 
:: 

1

40714800 

(Expand box for additional P!Ds, maximum 9 P/Ds per form) 

For Office Use 

,-------------------------------------------------

I "-'1.1,AX COUN'TY LAND IWIIITAATION OFFICE 
I I � thll - dOoumtnt WII l'IISlillered or racordld 
1 as shown i.r.. 
I Kim-llqlmr

I �t.c.o.c..;;)...c9�!.... ... " ... 'l,rl"'--f __ r� RODCI

I MAY JJ�;IJ ll,J'l11

L _________________________________________ _ 

The following additional forms are being submitted simultaneously with this form and relate to the attached 
document ( check appropriate boxes, if applicable): 

0 Fonn 24(s) 

0 Form8A(s) 
Additional infonnation(check appropriate boxes, if applicable): 

D· This Form 24 creates or is part of a subdivision or consolidation. 

D This Fann 24 is a municipal or provincial street or road transfer. 

D This Form 24 is adding a corresponding benefit or burden as a result of an AFR of another parcel. 

D This Form 24 is adding a benefit or burden where the corresponding benefit/burden in the "j/ip-
side" parcel is already identified in the LR parcel register and no farther forms are required 

Power of attorney (Note: completion of this section is mandatory) 

D The attached document is signed by attorney for a person under a power of attorney, and the 
power of attorney is: 

OR 

D recorded in the attorney roll 

D recorded in the parcel register 

D incorporated in the document 

181 No power of attorney applies to this document 

May 4, 2009 

Attachment D: Development Agreement - Case 17673
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