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Item No. 10.2.1 
North West Community Council 

September 10, 2018 

TO: Chair and Members of North West Community Council 

Original Signed 

SUBMITTED BY: ______________________________________________________ 
Steven Higgins, Manager, Current Planning 

DATE: August 17, 2017 

SUBJECT: Case 21429: Appeal of Variance Approval - PID No. 40304198, St. 
Margaret’s Bay Road, Head of St. Margaret’s Bay 

ORIGIN 

Appeal of the Development Officer’s decision to approve a variance. 

LEGISLATIVE AUTHORITY 

Halifax Regional Municipality (HRM) Charter; Part VIII, Planning and Development: 
• s. 250, a development officer may grant variances in specified land use by-law or 

development agreement requirements but under 250(3) a variance may not be granted if: 
(a) the variance violates the intent of the development agreement or land use by-law; 
(b) the difficulty experienced is general to properties in the area; 
(c) the difficulty experienced results from an intentional disregard for the requirements of 
     the development agreement or land use by-law. 

• s. 251, regarding variance requirements for notice, appeals and associated timeframes 
• s. 252, regarding requirements for appeal decisions and provisions for variance notice cost 

recovery 

RECOMMENDATION 

In accordance with Administrative Order One, the following motion must be placed on the floor: 

That the appeal be allowed. 

Community Council approval of the above motion will result in refusal of the variance. 

Community Council denial of the above motion will result in approval of the variance. 

Staff recommend that North West Community Council deny the appeal. 
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BACKGROUND 

A variance request has been submitted to relax the minimum front yard setback to enable construction of 
a single unit dwelling on an undeveloped waterfront property (PID 40304198) on St Margaret’s Bay Road 
in Head of St Margaret’s Bay (Map 2 and Attachment 1).  

The lot does not meet current standards for lot size.  However, the Planning Districts 1 & 3 Land Use By-
Law (LUB) allows development permits to be issued for lots not meeting the current standard if they existed 
prior to the effective date of the LUB.  The subject lot meets this requirement and is eligible for consideration 
of a development permit.   

The By-law also allows for reduction of required watercourse buffers on existing undersized lots to provide 
a practical building envelope while maintaining the other setbacks and yards required by the applicable 
zone in the LUB.  The Development Officer has applied the watercourse buffer reduction to the greatest 
degree possible. However, a practical building envelope cannot be achieved without further relaxation of 
the watercourse setback or reduction of the standard 20-foot front yard requirement.  The applicant has 
requested consideration of a reduction to that minimum front yard requirement. 

Site Details: 

Zoning 
The property is zoned MU-2 (Mixed Use) of the Planning Districts 1 & 3 Land Use By-Law. The requirement 
of the LUB and the related variance request is as identified below: 

Zone Requirement Variance Requested 

Minimum Front Yard 20 feet 8 feet 

For the reasons detailed in the Discussion section of this report, the Development Officer approved the 
requested variance (Attachment 3). As per the requirements outlined in the Halifax Regional Municipal 
Charter, all assessed property owners within the 100m notification area (Map 1) were notified of this 
decision and their right to appeal. Three appeals were received (Attachment 4) and the matter is now before 
North West Community Council for decision. 

Process for Hearing an Appeal 
Administrative Order Number One, the Procedures of the Council Administrative Order requires that 
Council, in hearing any appeal, must place a motion to “allow the appeal” on the floor, even if such motion 
is in opposition to the recommendation contained in the staff report. As such, the Recommendation section 
of the report contains the required wording of the appeal motion as well as a staff recommendation.  

For the reasons outlined in this report, staff recommend that Community Council deny the appeal and 
uphold the decision of the Development Officer to approve the variance. 

DISCUSSION 

Development Officer’s Assessment of Variance Request: 

In hearing a variance appeal, Council may make any decision that the Development Officer could have 
made, meaning their decision is limited to the criteria provided in the Halifax Regional Municipality Charter. 
As such, the HRM Charter sets out the following criteria by which the Development Officer may not grant 
variances to requirements of the Land Use By-law: 

“250(3) A variance may not be granted if: 
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(a)  the variance violates the intent of the development agreement or land use  
  by-law; 

(b)  the difficulty experienced is general to properties in the area; 
(c)  the difficulty experienced results from an intentional disregard for the requirements 

of the development agreement or land use by-law.” 
 
In order to be approved, any proposed variance must not conflict with any of the criteria. The Development 
Officer’s assessment of the proposal relative to each criterion is as follows: 
 
1. Does the proposed variance violate the intent of the land use by-law? 

When adopted in 2006, the Regional Plan proscribed a greater watercourse setback (buffer) than previously 
required. However, it was recognized some existing lots could be rendered undevelopable by these 
enhanced requirements.  Further to the content of the Regional Plan, the LUB contains clauses specifically 
intended to allow relaxations to standard watercourse buffers if those requirements are prohibitive to 
development of existing lots.   Section 4.19(3) of the LUB states: 
 

“…where the configuration of any existing lot…is such that no main building could be located on 
the lot, the buffer distance shall be reduced in a manner which would provide the greatest possible 
separation from a watercourse having regard to other yard requirements.” 

 
When applied to the subject lot, the required 20 m (66ft) watercourse buffer encompasses the entire 
property.  Under these circumstances, application of Section 4.19(3) is compliant with the LUB.  The 
Development Officer has determined that a relaxation from the standard requirement is acceptable and the 
applicant is proposing a setback of approximately 12 feet.  
 
Notwithstanding the application of Section 4.19(3) to the watercourse setback (rear yard), a standard 20-
foot front yard remains practically prohibitive to the location of a main building on the property.  As a result, 
reduction of the front yard through the variance process is proposed in conjunction with the application of 
Section 4.19(3).  The variance request proposes to reduce the minimum front yard from 20 feet to 8 feet.  
This is intended to strike a balance between reduction in the watercourse buffer and minimum front yard to 
allow the creation of a modest but developable building envelope.  
 
Staff feel the intent of the land use bylaw is clear with respect to accommodation of existing lots as noted 
above.  It is the Development Officer’s opinion that the request is reasonable under the circumstances and 
does not violate the intent of the Land Use By-law.  
 
2. Is the difficulty experienced general to properties in the area? 

Application of standard bylaw requirements in this specific instance results in difficulty that is not general to 
properties in the area.  The subject lot has a relatively unusual configuration and, at 4,395 square feet is 
significantly smaller than most of the surrounding properties.   Map 1 shows the subject property and the 
lots within the notification area for the proposed variance.  Lot sizes, configuration and proximity to water 
vary significantly in the area.  Most of properties are not subject to the same difficulties as the subject lot.   
 
Under these circumstances, it was felt that the difficulty experienced is not general to properties in the area.  
 
3. Is the difficulty experienced the result of an intentional disregard for the requirements of the 

land use by-law? 

In reviewing a proposal for intentional disregard for the requirements of the Land Use By-law, there must 
be evidence that the applicant had knowledge of the requirements of the By-law relative to their proposal 
and then took deliberate action which was contrary to those requirements. 
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The applicant has requested the variance in good faith prior to commencing any work on the property. 
Intentional disregard of Bylaw requirements was not a consideration in this variance request. 
 
Appellant’s Appeal: 
 
While the criteria of the HRM Charter, limits Council to making any decision that the Development Officer 
could have made, the appellants have raised certain points in their letters of appeal (Attachment C) for 
Council’s consideration. These points are summarized and staff’s comments on each are provided in the 
following table: 
 

Appellant’s Appeal Comments Staff Response 

Concern regarding safety of ingress and 
egress to the property, and noise.  

Approval of the access has been obtained from NSTIR. 
Noise is not a consideration of the variance criteria.  

Concerns regarding the slope of the 
property, distance above sea level and 
excavation and setbacks suggest there is no 
land to build upon. Also, the excavation will 
compromise the roadbed.  

The variance request is for a reduced front yard setback. 
The owner is aware of the unique challenges associated 
with construction on this lot.  Public infrastructure such as 
the road bed will be protected though regulation. 

The lot is classified as under-sized and a 
combination of setbacks and slope 
suggests that there is no land to build on. 

The applicant has provided plans demonstrating the ability 
to provide a sufficient developable area with the benefit of 
appropriate consideration of reduced setbacks / buffers.  

Concern relative to property valuation and 
regard for precedence for further 
development along the St Margaret’s Bay 
Road. 

Effect of development on property valuation is not part of 
the variance criteria. Individual assessments of each 
variance request are based on the criteria outlined in the 
Halifax Regional Municipal Charter.  

Property does not qualify as an “Existing 
Undersized Lot”. 

The property history was researched with the aid of staff 
from the Land Registry Office. Although both lots were 
owned by Mr. Boutilier on the effective date of the Land 
Use By-law, they were and remain as separate parcels. 
PID 40304198 (at coast) was purchased by Boutilier in 
1979 and sold in 2015.  PID 40805590 (Hillside Drive) was 
purchased by Boutilier in 1964 and sold in 1998. 

Detailed information regarding the 3.8m 
Canadian Geodetic Vertical Datum is 
required to ensure that no portion of the 
structure is within the 3.8m vertical set-back  

The 3.8m vertical setback is a mandatory requirement that 
will need to be met regardless of other variances. A plan 
from a Surveyor or an Engineer will be required at the time 
of construction permit application to confirm this 
requirement is met. 

Concern regarding water treatment and 
placement of the septic system. 

Municipal Staff does not review well and septic provisions 
or requirements. These are regulated by NS Environment. 
Provincial septic approval is required at the time of a 
construction permit application regardless of the presence 
of any variances to siting requirements. 

Comment that NSTIR and NSE should be 
informed of the development. 

Staff received approval for the proposed driveway on 
November 8, 2017 from NSTIR.  Municipal staff do not 
review well, septic provisions or environmental concerns. 
These are reviewed by NS Environment. 

Accommodation afforded to this lot via the 
“existing undersized lot” provision is not 
appropriate. 

The LUB objectively defines how existing lots are defined 
and accommodated.  There is no capacity for the 
Development Officer to consider additional subjective 
element such as “appropriateness” when applying the 
bylaw.  
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Conclusion: 

Staff have reviewed all the relevant information in this variance proposal. Resulting from that review, the 
variance request was approved as it was determined that the proposal does not conflict with the statutory 
criteria provided by the Charter. The matter is now before Council to hear the appeal and render a decision. 

FINANCIAL IMPLICATIONS 

There are no financial implications related to this variance. 

RISK CONSIDERATION 

There are no significant risks associated with the recommendation contained within this report. 

COMMUNITY ENGAGEMENT 

Community Engagement, as described by the Community Engagement Strategy, is not applicable to this 
process. The procedure for public notification is mandated by the HRM Charter. Where a variance approval 
is appealed, a hearing is held by Council to provide the opportunity for the applicant, appellants and anyone 
who can demonstrate that they are specifically affected by the matter, to speak. 

ENVIRONMENTAL IMPLICATIONS 

There are no environmental implications. 

ALTERNATIVES 

As noted throughout this report, Administrative Order One requires that Community Council consideration 

of this item must be in the context of a motion to allow the appeal. Council’s options are limited to denial or 

approval of that appeal motion. 

1) Denial of the appeal motion would result in the approval of the variance. This would uphold the

Development Officer’s decision and this is staff’s recommended alternative;

2) Approval of the appeal motion would result in the refusal of the variance. This would overturn the

Development Officer’s decision.

ATTACHMENTS 

Map 1: Notification Area 
Map 2: Site Plan 

Attachment 1: Building Elevations (North and East) 
Attachment 2: Building Elevations (3D View) 
Attachment 3: Variance Approval Notice  
Attachment 4: Letters of Appeal 
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______________________________________________________________________________ 
A copy of this report can be obtained online at halifax.ca or by contacting the Office of the Municipal Clerk at 
902.490.4210. 

 
Report Prepared by: Connie Sexton, Planner I, 902.490.1208 
   Sean Audas, Development Officer, 902.490.4402 
 

Original Signed 
   _______________________________________________ 
Report Approved by:     Erin MacIntyre, Manager, Land Development and Subdivision, 902.490.1210 
______________________________________________________________________________________ 

http://www.halifax.ca/
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Attachment 3 - Variance Approval Notice 

January 9, 2018 

Dear Sir or Madam: 

RE: Variance Application# 21429 at (PID#40304198} St. Margaret's Bay Road 

As you have been identified as a property owner within 10 0 metres of the above noted address you 
are being notified of the following variance as per requirements of the Halifax Regional Municipal 
Charter, Section 251. 

This will advise you that as the Development Officer for the Halifax Regional Municipality I have approved 
a request for a variance from the requirements of Planning Districts 1 & 3 (St. Margaret's Bay) as folows: 

Location: (PID#40304198) St Margaret's Bay Road 
Project Proposal: Vary front yard set back to place a dwelling on a vacant existing property 

LUB Regulation Requirements Proposal 

Front Yard setback 20 ft 8 ft 

Pursuant to Section 251 of the Halifax Regional Municipal Charter, assessed property owners within 100 
metres of the above noted address are notified c:J this variance. If you wish to appeal, please do so in 
writing, on or before January 26, 2018. 

and address your appeal to: 

Municipal Clerk 
Halifax Regional Municipality 
P.O. Box 1749, Halifax, N.S. B3J 3A5 
clerks@halifax.ca 

Please note, this does not preclude further construction on this property provided the proposed construction 
does not require a variance. If you have any questions or require clarification of any of the above, please 
call Connie Sexton, Plal')ner 1 at 902-490.1208. 

Yours trul)'...., 

Originally Signed 
�

Sean Audas, Principal Planner/ Development Officer 
Halifax Regional Municipality 

oc. Kevn Arjoon, Muricipal Clerk 
Councillor Matt Whitman 

H LIFA 
Halifax Regional Municipality 
PO Box 1749. Halifax. Nova Scotia 
Canada B3J 3AS ha&fax.ca 



Stewart, April 

From: 

Sent 

To: 

Cc: 

Subject: 

Dear Mr. Audas, 

Attachment 4 - Letters of Appeal 

Faye Lee· 

January-26-18 11:46 PM 
Office, Clerks; Audas, Sean 
I 

Appeal re Variance Application #21429 

HALIFAX REGIONAL 
MUNICIPALITY 

JAN 2 9 2018 
s . .::. 

MUNICIPAL CLERK

As owners of the property at 1 Langille's Road, directly adjoining PIO• , Saint Margaret's Bay Road, we wish to 

state our objection to the Variance that it is proposed to be granted in order to permit construction of a dwelling with its 

indicated water treatment plant that would otherwise be ineligible for a Development Permit. 

Our adjacent lot lies along Saint Margaret's Bay Road, and is already subjected to the noiSe of squealing vehicles and 
other traffic at what is a series of quite dangerous bends along our relatively narrow trunk road, especially in the evening 

hours. To what extent has this been taken into account and how were any such measurements made? 

Are we correct in our understanding that, without the proposed a Variance, the lack of setback from the trunk road 

would not permit a dwelling of any proportions on a lot of the given proportions, precisely because of related safety and 

noise issues as well as its proximity to the waters of Saint Margaret's Bay? 

Has the significance to our adjacent property of the proposed water treatment plant been fully considered and, if so, how 
and by whom or by what municipal body? 

As adjoining neighbours, these are just a few of the questions that spring to mind when faced with this proposed 
Variance. Until they are addressed satisfactorily and we can be assured that there would be no detriment to as well as to 
our continued quiet enjoyment of our adjoining property, we regret that we must object to this proposed Variance. 

Yours truly, 

E. P. Fay Lee 

Christina D. Lee 

Sent from my iPad 

1 


























